ATTORNEY GENERAL’ S OPEN RECORDS AND MEETI NGS OPI NI ON

No. 98-0 22
DATE | SSUED: Cct ober 16, 1998
| SSUED TO Fargo Park District Board Superintendent Roger G ess

and Attorney Tinothy Davies

Cl TI ZEN S REQUEST FOR OPI NI ON

On July 22, 1998, this office received a request for an opinion under
N.D.C.C. 8§ 44-04-21.1 from Steve C ute asking whether the Fargo Park
District (District) violated ND CC 8§ 44-04-18 by failing to
provide access to certain District records upon request and by
charging a fee for copies of other District records that exceeded the
District's actual copying cost.

FACTS PRESENTED

On June 22, 1998, Steve Clute wote a letter to Fargo Park District
Board Superintendent Roger G ess making el even separate requests for
District records pertaining to Courts Plus. According to the
District, Courts Plus is a business owned by the District which is
intended to generate inconme for the District in addition to general
park revenues or at |east be a break-even venture.

M. Cute has challenged the Board' s July 7, 1998, response to the
follow ng six of his eleven requests:

4) The nenbership list as of April 1, 1998, and July 1, 1998,
to include type and cost per nenber for Courts Plus.

5) The bank draft list for all menbers as of April 1, 1998,
and July 1, 1998, for Courts Pl us.

6) The nost recent nenbership mailing list for Courts Plus
menber s.

7) The nost recent list of all <contracts provided in
exchange/ barter for ot her goods, services and

consi derati on.



ATTORNEY GENERAL OPEN RECORDS AND MEETI NGS OPI NI ON
Fargo Park District Board

Cctober 16, 1998

Page 2

8) The nost recent list of all advertising agreenents
providing for exclusive distribution of products/services
in the Courts Plus facility.

10) A current list of all corporate nenberships and individual
menber shi ps provi ded per those agreenents.

The District denied Requests 4, 7, and 8 because the requested lists
did not exist and the District was unwilling to conpile them for
M. Cute. The District denied Requests 4, 6, and 10 on the grounds
that its nmenbership list is trade secret, proprietary, and comrercia
information of a privileged nature which has not been previously
di scl osed and is therefore confidential. The sanme basis would apply
to Request 5, which the District denied for the additional reason
that any list of nenbers' bank drafts would also include credit,
debit, or electronic fund transfer card or account nunbers which are
confidential financial information and not an open record.

Wth regard to the records the District agreed to copy in response to
M. Clute's other requests, M. Cute alleges the $0.25 per-page fee
charged by the D strict for those records, and $30.00 required
deposit, exceeds the District's actual cost for making those copies.

Finally, M. Cute asks whether the District is required under
N.D.C.C. 8 44-04-18 to tell himthe date the copies he requested wl|
be made avail abl e.

| SSUES

1. Whether N.D.C.C. 8 44-04-18 requires the District to conpile and
provi de copies of a requested |ist which does not exist?

2. Whet her information contained in a nenbership Iist of a business
venture of a city park district is a confidential trade secret
or comercial information under N.D.C. C. 8§ 44-04-18. 4.

3. Whet her information contained in a bank draft Iist of a business
venture of a city park district is exenpt fromthe open records
I aw.

4. Wiet her the $0.25 per page fee charged by the District for
copies of its records exceeds its actual cost for nmking the
copi es.
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5. Whether N.D.C.C. § 44-04-18 requires a public entity to give a
requester a specific date by which access to or copies of
records will be provided.

ANALYSES
| ssue One:

"Except as otherwi se specifically provided by law, all records of a
public entity are public records, open and accessible for inspection
during reasonable office hours. . . ." N.D.C.C. 8 44-04-18(1). The
Fargo Park District is a political subdivision as defined in N D.C. C
8§ 44-04-17.1(10), and is therefore a "public entity" subject to
N.D. C C § 44-04-18, the open records |aw See ND.CC
§ 44-04-17.1(12) (definition of "public entity").

"Upon request for a copy of specific public records, any entity
subject to subsection 1 shall furnish the requester one copy of the
public records requested.” ND.C. C 8§ 44-04-18(2). "Record" neans:

[Rlecorded information of any kind, regardless of the
physical form or characteristic by which the information
is stored . . . which is in the possession or custody of a
public entity or its agent and which has been received or
prepared for wuse in connection with public business or
contains information relating to public business.

N.D.C C 8 44-04-17.1(15). Except for electronically stored
i nformation, the open records | aw does not require a public entity to
create or conpile a record that does not exist. N.D.C C

§ 44-04-18(3); 1998 N.D. Op. Att’'y Gen. O 99, O 102.

Requests 7 and 8 by M. Cute ask for lists of particular contracts
and agreenents. The District responded to M. Clute that such lists
do not exist, and it is ny opinion that N.D.C C. 8 44-04-18 does not
require the District to conpile the lists at M. Cute' s request.

Request 4 requests nenbership lists as of April 1, 1998, and July 1,
1998. The District responded to M. Cute that it did not have
menbership lists as of a given date, and it is my opinion that
N.D.C.C. § 44-04-18 does not require the District to conpile lists of
menbers on a given date at M. Cute’ s request.
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| note, however, that M. Cdute's request for a nenber list as of
July 1, 1998, was submitted on June 22, nore than a week in advance.
The District responded by a letter dated July 7, 1998, in which it
indicated that it nmaintains a current nenber list. Thus, a list as
of July 1, 1998, did exist at sone tine while the request was
pending. A public entity may not discard records that are subject to
a pendi ng open records request, 1998 N.D. Op. Att’'y Gen. O 41, O 43.
For the same reason, a public entity cannot deny a request on the
grounds that the requested record does not exist if the record cane
into existence while the request was still pending but was not
retained. Because M. Cute's request for a nmenber list as of July 1
was still pending on that date, his request should have been treated
on July 1 as a request for the District's current nenber |ist. How
the District was required to respond to the request for its current
menber list is discussed in Issue Two of this opinion.

| ssue Two:

Trade secrets and commercial information are confidential iif the
records are "of a privileged nature" and have not been previously
publicly disclosed. N.D.CC § 44-04-18.4(1). The definition of
"trade secret" includes any conpilation prepared by a public entity
which the public entity attenpts to keep secret and from which the
public entity nmay derive econonmic value if the information is not
publicly disclosed. N.D.C.C. § 44-04-18.4(2)(b). " Comrer ci a
information"” is not defined in N.D.C.C. §44-04-18.4 but has been
defined by this office as any information pertaining to the buying or
selling of goods or services. 1998 N.D. Op. Att’'y Gen. L __ (March 2
letter to Carol Oson at p.2). The records requested by M. Cute in
nunbers 6 and 10 and denied by the District are the nenbership
mailing list and a current list of all corporate and individual
menber shi ps of Courts Plus, a business venture owned by the District.
Custoner nanmes and addresses fall within the definitions described in
this paragraph and could potentially be confidential under N D.C C
§ 44-04-18. 4.

The broad definitions of "trade secret"” and "commercial informtion"
are offset by the requirenment that the records be "of a privileged

nature" to be confidential under N D.C.C. § 44-04-18.4. Tr ade
secrets and comrercial information of the District are confidential
only if disclosure of the records is likely to 1) inpair the

District's ability to obtain necessary information in the future or
2) cause substantial harm to the conpetitive position of the
District. 1998 N.D. Op. Att'y CGen. L __ (June 17 letter to Dougl as
Johansen at p.3); 1998 NND. Op. Att'y Gen. at L _ (March 2 letter to
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O son at pp.5-6). See also National Parks and Conservation Ass'n v.
Morton, 498 F.2d 765, 770 (D.C. Cir. 1974). \ether either of these
tests is met in a particular situation is usually a question of fact,
but sonetines may be answered as a matter of law if there are no
facts under which the test may be net. 1d.

The District has denied Requests 4, 6, and 10 on the basis that the
information is confidential trade secret, proprietary or commerci al
information. The District has argued that its nmenbership list is the
product of significant effort and expense to market Courts Plus as a
revenue producing or break-even venture for the District, and that
di scl osure of the list would cause it substantial conpetitive injury.
The District believes that public disclosure of its nenbership |ist
would allow a competitor to entice nenbers away from Courts Pl us,
which would erode the District's custoner base and cause econom c
injury to the District.

This office nust assunme, from the District's argunment, that the
District is in conpetition with other businesses, or else there could
be no conpetitive injury from disclosure. Di sclosure of the
menbership list could not, as a matter of |aw, cause conpetitive
infjury to the District in a situation where no other entity in the
geogr aphi cal area offered accomodati ons or services simlar to those
provi ded by Courts Pl us.

When determning whether records are confidential under N D. C C
8§ 44-04-18.4, this office looks to judicial interpretations of
exenption 4 of the federal Freedom of Information Act, 5 U S. C
§ 552(b)(4). 1998 N.D. Op. Att'y Gen. at L__ (March 2 letter to
O son at p.2). The federal cases interpreting exenption 4 as applied
to custoner lists are not conpletely consistent in their results. In
two cases, federal district courts have held disclosure of custoner
nanes by the federal agency would not cause substantial harm to the
conpetitive position of the supplying entity because the requester
could obtain that information from other sources wth little
difficulty. | vanhoe Citrus Ass'n v. Handley, 612 F. Supp. 1560, 1566
(D.D.C. 1985); Braintree Elec. Light Dept. v. Departnent of Energy,
494 F. Supp. 287, 290 (D.D.C. 1980). In another case, a district
court ruled as a matter of law that custonmer nanes could not be
di scl osed, but the court of appeals reversed that decision on a 2-1
vote, concluding that the requester had presented enough facts to
show that the list could be conpiled from other public information
and was therefore not protected. G eenberg v. Food and Drug
Admi ni stration, 803 F.2d 1213, 1217 18 (D.C. Cr. 1986).
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The conmmon theme in the federal cases cited above is that whether
custoner nanmes mnust be disclosed will alnost always be a question of
fact. In the situation presented in this opinion, the District has
determ ned that disclosure of its nmenbership list would |ikely cause
substantial harmto its conpetitive position. This determnation is
a factual decision by the District which this office wll not
contradict in an opinion issued under ND.CC § 44-04-21.1.1
Therefore, it is nmy opinion that identifying information of nenbers
of Courts Plus, including nanmes, addresses and phone nunbers, is
confidential under N.D.C.C. § 44-04-18.4.°

I am informed that the nenbership list maintained by the District
al so contains the following information in addition to the custoners’
nanes, addresses, and phone nunbers; custoner nunber, menbership type
(enmpl oyee, fitness, or court), suffix count (nunmber of individuals
covered), date joined, menbership status, and nenber representative
(the sales representative who sold and nmaintains the account).
Because di sclosure of this information would not identify the nmenbers
of Courts Plus or otherw se cause conpetitive injury to Court's Pl us,
none of this information is confidential or covered by any exception
to the open records |aw.

The District has argued that separating exenpt or confidentia
information in its conputerized nenbership records from any
information that nust be open to the public would require the
creation of a new record. This argunment contradicts several sections
in ND.C.C ch. 44-04. A public entity nmay not deny a request for an
open record because the record also contains confidential or closed
information; the entity is required to wthhold the confidential or

closed information and disclose the rest of the record. N.D. C C
8§ 44-04-18.10. This obligation is the sane whether the record is a
paper docunent or information stored in a conputer database. See

N.D.C C 8§ 44-04-17.1(15) (record neans recor ded i nformation
regardl ess of physical forn). The apparent reason for the electronic
records exception to the statement in N.D. C C 8§ 44-04-18(3) that
creation of a new record is not required is that it may be necessary

Y In light of the District's deternination that disclosure would be

likely to cause substantial conpetitive harmto the District, it is
not necessary to consider whether there would be any likelihood that
public disclosure of the nenbership list would inpair the District's
ability to obtain menbership information in the future.

2 Information regarding nembers who are children would also fal
under the open records exception in NDCC § 44-04-18.13 for
children's nanmes, addresses, and phone nunbers.
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for a public entity to create a new record (a printed docunent) in
order to provide access to open records that are stored in a conputer
along wth confidential or closed information and cannot be
segregated except by printing out the information and renoving the
confidential or closed material.

| ssue Three:

Request 5 was for the bank draft list for all nmenbers. | am i nforned
that the bank draft list referred to in Request 5 contains the
following information in addition to the custonmers’ nhanes: EFT code
(whether paynment is nmade electronically or by credit card), an
indication whether paynent is nmade from a checking or savings
account, collection total (anmount owed), transaction code, collection
date, routing transit nunber (regarding bank routing), bank account
nunbers, credit card nunmber, expiration date, change date, and change
anount . The bank account number and credit card nunber are exenpt
fromthe open records |law under N.D.C.C. 8§ 44-04-18.9. The rest of
the information contained in the bank draft list, other than the
custoners nane, which is confidential as indicated under |ssue Two,
i s open.

| ssue Four:

When providing copies of records under ND.C C 8§ 44-04-18, the
public entity is allowed to charge a "reasonable fee" and obtain
paynent of the fee in advance. N.D.C.C. 8§ 44-04-18(2). The
definition of "reasonable fee" in NDCC 8§ 44-04-18(2) limts a
public entity to charging no nore than its actual cost of nmaking the
copi es, including |abor, nmaterials, and equi pnent.

The District responded to M. Cute's requests by indicating that the
charge for copies would be $0.25 per page. |In response to an inquiry
from this office, the District determned that its actual cost of
maki ng the copies was $0.0783 per page. The District's attorney
conceded, in a telephone conversation with a staff attorney in this
office, that the fee originally charged by the District was too high.
It is nmy opinion that the fee originally charged by the D strict
exceeded its actual cost of nmaking the copies and therefore viol ated
N.D.C. C. § 44-04-18.

| ssue Five:

A public entity nust respond to an open records request within a
reasonable tine. N.D.CC 8§ 44-04-18(7). Al though N.D.C. C
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8 44-04-18 does not necessarily require an inmmediate response, the
delay that is permtted will usually be nmeasured in a few hours or

days rather than several days or weeks. 1998 N.D. Op. Att'y Gen.

O 17, O24 at fn.2. \Wenever possible, a public entity should inform
a requester when, or approximtely when, access to or copies of
records will be provided. Id. at G24. However, as long as the
requested access or copies are provided within a reasonable tineg,
N.D.C.C. 8§ 44-04-18 does not require a public entity to give a
specific date by which the request will be fulfilled.

CONCLUSI ONS

1. It is ny opinion that the District was not required under
N.D.C.C. 8§ 44-04-18 to conpile a Ilist of information at
M. Cute's request.

2. It is my opinion that the custoner nanmes, addresses, and
t el ephone nunbers on the nenbership list of Courts Plus is
confidential wunder N D.C.C. § 44-04-18.4. It is nmy further

opi nion that the remainder of the information on the nenbership
[ist is an open record.

3. It is ny opinion that the routing transfer nunmbers, bank account
nunbers and credit account nunbers on the bank draft list are
exenpt from the open records |aw under N.D.C.C. 8§ 44-04-18.9.
The custonmer nane is confidential under N D.C C. § 44-04-18. 4.
The renminder of the infornmation in the bank draft list is an
open record.

4. It is ny opinion that the $0.25 per-page fee charged by the
District for copies of its records exceeded its actual cost of
maki ng the copies and violated N.D.C.C. § 44-04-18.

5. It is nmy opinion that N.D.C.C. 8§ 44-04-18 does not require a
public entity to give a specific date by which access to or
copies of records will be provided.

STEPS NEEDED TO REMEDY VI CLATI ON

The District nust provide M. Cute with a copy of the current
menbership list and the bank draft list with the confidential and
exenpt information redacted. The District nust also refund the
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portion of any copying charge already paid by M. Cute which exceeds
the actual cost to the District of making the copies.

Failure to disclose a record or take other corrective nmeasures as
described in this opinion within seven days of the date this opinion
is issued wll result in nmandatory costs, di sbur senent s, and
reasonable attorney fees iif the person requesting the opinion
prevails in a civil action under N D.C. C. 8§ 44-04-21.2. N.D.C C
§ 44-04-21.1(2). It may also result in personal liability for the
person or persons responsible for the nonconpliance. 1d.

Hei di Heit kanmp
ATTORNEY GENERAL

Assi sted by: James C. Flem ng
Assi stant Attorney General



